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Summary

On July 14, the Prosecutor of the International Crih@wurt (ICC) presented
evidence to the Pre-Trial Chamber that Sudanese PRmesaléBashir has
committed genocide, war crimes, and crimes against htymanDarfur and
requested a warrant for his arrest. This marks tbietime a sitting head of state
has been accused of genocide in the ICC. Much of gwengnpublic debate has
focused on the supposed tensions and tradeoffs betweengpehestice. But
under recent international case law, the chargeshalg® significant implications
for other States, in particular those with close alit economic and diplomatic
ties to Sudan.

Genocide is a crime under international law, and State®bligated to prevent,
punish, and refrain from complicity in it. In a landma&®07 case interpreting the
Genocide Convention, the International Court of Jagi€J) held that the duty
to prevent genocide attaches as soon as a State kngsuid have known that
genocide is occurring. The ICJ also held that Statés tumowledge that
genocide is being perpetrated risk legal liability for caeitglin the crime if they
provide assistance that facilitates the genocide.

The genocide charges put forward by the ICC Prosecus® aut of an official
investigation ordered by the U.N. Security Council undbapgfer VII of the
U.N. Charter. As such, these charges make it incrggglifficult for any State
to claim that it is unaware of the risk that genocigleoccurring in Darfur.

Countries that persist in providing military assistarsgh as arms transfers, or

substantial political and diplomatic protection to Sudait whe knowledge that
genocide may be occurring risk legal liability for thé&lure to prevent or
complicity in genocide.
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The obligation to prevent genocide under the 1948 Genocide Convention

In February 26, 2007, the ICJ addressed for the first tilegations of genocide by one State
against another. IApplication of the Convention on the Prevention and the Punishment of
the Crime of Genocide (Bosnia v. Serbi@lso known as “the Genocide Case”), the ICJ
determined that both individuals and governments may Iderésponsible for violations of the
Genocide Convention, an international treaty creaeasponse to the Holocaust in 1948.
Under the Genocide Convention, governments are ohlfigaderefrain from, and not be
complicit in, committing genocide. They are also reqlietake affirmative action tprevent
genocide, on their own territory as well in other does.

Under Article | of the Genocide Convention, “[tlhentiacting Parties confirm that genocide,
whether committed in time of peace or in time of wag crime under international law which
they undertake to prevent and to punish.” In the GendCaee, the International Court of
Justice was asked for the first time to clarify thégaltion to prevent genocide. In that case,
Bosnia argued that Serbia had not only participated diriacthe genocide led by the forces of
the Republika Srpska against the Bosnian Muslim populaticinhdd also failed its separate
duty to prevent the genocide in the first place.

The Court confirmed that the Genocide Convention ecka “normative and compelling”
obligation to prevent genocide, separate from the oMdigab punish the crimé. States
parties to the Convention must “employ all means msy available to them, so as to
prevent the genocide so far as possibl&His is an “obligation of conduct,” requiring action
regardless of whether the desired result is likely taadi@eved. A State would violate the
obligation to prevent genocide, therefore, if it had fiifestly failed to take all measures to
prevent genocide which were within its power, and whioight have contributed to
preventing the genocidé.The Court explained that any determination as to veneihState
had taken all measures in its power to prevent genocidddchéde made on a case-by-case
basis> Nonetheless, the Court articulated several critavigguide this assessment. These
include “the capacity to influence effectively the ant of persons likely to commit, or already
committing genocide;” “the geographical distance from shene of the events;” and “the
strength of the political links, as well as links dfather kinds, between the authorities of that
State and the main actors in the eveftsStates, the Court said, must take every conceivable
action within the bounds of international law to prgvgenocide.

This obligation to prevent genocide arises “at theaimsthat the State learns or should
normally have learned of the existence of a seri@ksthat genocide will be committed.”A
State does not have to be certain that genocide is magpé is enough to trigger the
obligation to prevent genocide that the State is awétbe risk that genocide is occuring.
Furthermore, a State doesattually have to know about the genocide or risk of genocide; it
is enough that the Stasbould have knowfor the obligation to take effect.
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Serbia’s violation of the obligation to prevent genocide

In applying these principles to the situation in the Badkahe Court noted that due to Serbia’s
strong “political, miltary and financial links” with he Republika Srpska, Serbia was
particularly well-situated to influence the Bosnian Sertommitting the genocide in
Srebrenicd. Further, the Court found that Serbia could not reaspreidim that it was
unaware of the serious risk of genocide once the Srpskasfoccupied SrebrenitaBecause
Serbia did not take “any initiative to prevent what haygoe or any action ... to avert the
atrocities which were committed”the Court concluded that Serbia violated its obligatin
prevent the Srebrenica genocide.

The obligation to prevent genocide in Darfur

As the ICJ held in the Genocide Case, States hagahadbligation to act to prevent genocide
once they know or reasonably should have known of #i@us risk that genocide is

occurring. By publicly seeking genocide charges againstdergsBashir, the ICC Prosecutor
has put governments on notice “of the existence efiauss risk” that genocide is occurring in
Darfur. With the Prosecutor’'s announcement, Sudanés alannot credibly claim that they
are unaware of the risk of genocide in Darfur. The clzamme forward against President
Bashir underscore the imperative to act, and the olligab do so persists until the risk of
genocide is averted or stopped.

The ICJ made clear in the Genocide Case that Statesdn individual obligation to act to
prevent genocide, regardless of any actions taken hygawernmental bodies to address the
genocide. So, the fact that the Security Council kas bseized” of the conflict in Darfur and
has issued binding resolutions is insufficient to fulfik obligation of individual States to take
action on their own to prevent the genocide in Darfline ICJ, emphasizing a State’s duty to
act regardless of action taken by other entitiesedtdfE]ven if and when these organs [of the
United Nations] have been called upon, this does nonnleat the States parties to the
[Genocide] Convention are relieved of the obligatimmake such action as they can to prevent

genocide from occurring.. .

The extent and scope of action required of each Statediepe the nature and strength of its
ties to the Sudanese government. While all Stategeap@red to act to help prevent the
genocide in Darfur, States with the closest ties to Sada likely to have the most leverage
over its behavior, and thus bear the greatest resjibypsibs Human Rights Firdf and
others* have documented, China is Sudan’s main political, ecinand military partner. The
nature of this relationship means that China beaseaial responsibility to act to prevent the
genocide in Darfur. While China has undertaken sometgftorfind a diplomatic solution to
the conflict in Darfur (as have other Security Counembers and other countries), given the
strength and depth of its ties to Sudan, such politicabrads insufficient to fulfill its
responsibility under the Genocide Convention. As thierhational Court of Justice specified,

human rights first 3/8



States have to take “all measures” within their poteeprevent genocide. The Court stated
that political, economic, and military ties are cruamanalyzing the extent of a country’s
influence. Thus, those ties must also be used to thexXtdht possible to prevent genocide.
All other States with close political, economic oilitary ties to Sudan have a similarly
heightened responsibility to act.

The obligation to cease arms transfers

In the Genocide Case, Serbia’s military support to Ré@uBlkpska, including arms transfers,
while Serbia knew or should have known of the risk ofogate, was an important factor in
the Court’s holding that Serbia violated its duty to pnévgenocide. A State that sells
weapons to a government against whose head of stateidgeraharges have been lodged
“manifestly fail[s] to take all measures to prevent amte which [are] within its power:”
Indeed, continued arms sales likely would fuel the capaxfitguch a State to commit
genocide. Likewise, many forms of military support, inaigdsome military training, may also
aid in the commission of genocide.

According to United Nations Comtrade dtand to the United Nations Register on
Conventional Arms! more than thirty countries have sold arms or mjliguipment to the
Government of Sudan at some point since the beginnittigeafonflict in Darfur® But China
and Russia have been the largest suppliers of arms atadymiéchnology to Sudan over the
past three years. More than 90% of Sudan’s total smmal purchases since 2004 have come
from China® Chinese miilitary trucks have recently been discovérddarfur?® During the
same period, Russia sold attack helicopters to the Goeatrof Sudan, and provided military
training to helicopter pilot$:

Both China and Russia argue that their arms salegt@ohrernment of Sudan fall outside the
scope of the U.N. arms embargo on the provision osaorDarfur’® But the obligation to
stop arms sales to Sudan flows directly from the Geeo@onvention, regardless of the
precise scope of the U.N. arms embargo. Countriegnoang to sell arms to the Government
of Sudan must suspend their arms transfers immediatelgler to comply with the Genocide
Convention.

The obligation to use political leverage

The Court concluded in the Genocide Case that the typeesent of actions a State is
required to take in order to fulfill its obligation to pest genocide depends upon the nature of
its ties to the country allegedly committing the genacifla State has political links, it must
use them to put pressure on the State engaging in a gereasigzdign. The closer those links
are, the stronger the pressure must be. In the Dasfitext, the Security Council has put
some diplomatic pressure on Sudan. At the same time, Shatarbeen protected from
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Security Council criticism and action on numerous ooct®si particularly by Chifa and
Russia, two of the Council's permanent members, battalsother countries, including Libya
and South Africg’ By providing the Government of Sudan with political @oin the face of
the most serious abuses, such countries are failirgkeoall possible measures to prevent the
genocide in Darfur.

Complicity in genocide under the Genocide Convention.

Under Article 11l of the Genocide Convention, Statage bound by the obligation ... not to
commit, through their organs or persons or groups whosduct is attributable to them,
genocide.*® The International Court of Justice interpreted thidigation to include a
prohibition against conspiracy to commit genocide, digad public incitement to commit
genocide, attempt to commit genocide aahplicity in genocide.”®

According to the Court, a State is complicit in genodidteprovides “the means to enable or
facilitate the commission of the crim&.” The Court analogized complicity in genocide to the
rule under customary international law of State Respilision “aid and assistancé®
according to which any “State which aids or assistshar State in the commission on an
internationally wrongful act by the latter is intetinaally responsible for doing s

For a State to be complicit in genocide, the Court éxgda it mustknow that the perpetrator
of the crime (whether an individual or an organ ofa&tis acting with genocidal intent—that
is, with the specific intent to destroy a group in partiowhole for its very nature as a
national, ethnic, racial or religious grotip.Thus, to be complicit in genocide, a State must
know that the perpetrator it is aiding and assisting fisnaitting the crime of genocide. The
Court identified but did not answer the separate questiatheha State had to “share” the
genocidal intent of the perpetrator in order to be fowrdgdicit in the genocid:

Applying this test to the situation in the Balkans, @wurt found that there was “little doubt
that the atrocities in Srebrenica were committedeast in part, with the resources which the
perpetrators of those acts possessed as a result gémleeal policy of aid and assistance
pursued towards them by [Serbid]."However, the Court found that Bosnia had not definitel
established that the Serbian authorities supported theid@oSerb army with clear knowledge
of the genocide therd. Therefore, the Court concluded that Serbia could nofobad
responsible for complicity in genocide. It was notwagiothat Serbia should have known of
the risk of genocide; the Court held that actual knowleslgequired that the crime that is on
the verge of or being committed is genocide in ordestaldish complicity.

human rights first 5/8



Complicity in genocide in Darfur

Countries that continue to deliver arms to the Sudagegernment and offer it other type of
military, economic and political support, may not oné \wolating the obligation to prevent
genocide in Darfur, but are also at serious risk of bdownd complicit in genocide
themselves.

The Prosecutor’s request for an arrest warrant agRirestident Bashir heightens awareness
about the credible risk of genocide in Darfur, and thggéris the obligation to act to prevent
it or ensure they are not complicit in committingliit.contrast to the situation in the Balkans
addressed in the Genocide case, States can no longethdy are unaware of the possibility
of genocide in Darfur as a defense to continued supponeddbvernment of Sudan. With this
knowledge in mind, States must take all possible actiganeéeent and stop the genocide.

The provision of military support to the GovernmentSofdan in the form of arms sales or
military training enhances the capacity of Presideash8’s government to commit crimes,
including genocide, in Darfur. Arms and military equipmenid doy China and Russia in
particular to Sudan have been found in Darfur and have Umsh by the Sudanese army and
its Janjaweed militias in their attacks against eim#> However, even if arms sold to Sudan
are not directly sent or used in Darfur, their transfeKhartoum likely allows the Sudanese
military to deploy other weapons into Darfur without diisining its defense capacities.
Military training by foreign governments similarly lstérs the capacity of the Sudanese army
to wage war, including in Darfur. Arms sales and militargining facilitate the crimes
committed in Darfur even if they are not directly paed to Darfur.

Would this level of aiding and assistance be sufficienheold a State legally complicit in
genocide under the Genocide Convention? We believeuidc particularly if sharing the
genocidal intent of the main perpetrator of the crsneott legally required in order to establish
complicity. If sharing the genocidal inteistrequired under international law for a State to be
held complicit in genocide—still an open question everr #fte Genocide case—the answer is
unclear. What is certain is that any State providinlifary support to the government of
Sudan under the present circumstances is not taking albleosgasures to stop the crimes,
and is therefore in violation of international law.
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